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I.
BREACH OF FIDUCIARY DUTY CLAIMS UNDER ERISA
A.
THE STATUTE
ERISA fiduciary requirements are found in 29 U.S.C.S. § 1104 which states:

(a) Prudent man standard of care.  A fiduciary shall discharge his duties with respect to a plan solely in the interest of the participants and beneficiaries and –

(A) for the exclusive purpose of:

(i) providing benefits to participants and their beneficiaries; and

(ii) defraying reasonable expenses of administering the plan;

(B) with the care, skill, prudence, and diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as to minimize the risk of large losses, unless under the circumstances it is clearly prudent not to do so; and

(D) in accordance with the documents and instruments governing the plan insofar as such documents and instruments are consistent with the provisions of this title or title IV.

The remedial statutes for a breach of fiduciary duty are found at 29 U.S.C.S. § 1109, 29 U.S.C.S. § 1132(a)(2) and (3) which read in relevant part:

§ 1109.
Liability for breach of fiduciary duty

(a)
Any person who is a fiduciary with respect to a plan who breaches any of the responsibilities, obligations, or duties imposed upon fiduciaries by this title shall be personally liable to make good to such plan any losses to the plan resulting from each such breach, and to restore to such plan any profits of such fiduciary which have been made through use of assets of the plan by the fiduciary, and shall be subject to such other equitable or remedial relief as the court may deem appropriate, including removal of such fiduciary.  A fiduciary may also be removed for a violation of section 411 of this Act [29 USCS § 1111].

§ 1132(a)(2) and (3) . . .

(a)
Persons empowered to bring a civil action.  A civil action may be brought - -

. . . 

     (2)
by the Secretary, or by a participant, beneficiary or fiduciary for appropriate relief under section 409 [29 USCS § 1109];

     (3)
by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of this title or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any provisions of this title or the terms of the plan; . . . 

A “fiduciary” is defined as:

§ 1002

(21)(A) Except as otherwise provided in subparagraph (B), a person is a fiduciary with respect to a plan to the extent (i) he exercises any discretionary authority or discretionary control respecting management of such plan or exercises any authority or control respecting management or disposition of its assets, (ii) he renders investment advice for a fee or other compensation, direct or indirect, with respect to any moneys or other property of such plan, or has any authority or responsibility to do so, or (iii) he has any discretionary authority or discretionary responsibility in the administration of such plan.  Such term includes any person designated under section 405(c)(1)(B) [29 USCS § 1105(c)(1)(B)].
B.
MISREPRESENTATION OR FAILURE TO GIVE NOTICE BY A PLAN FIDUCIARY
A very common factual scenario giving rise to a breach of fiduciary duty is when a plan either fails to give pertinent information regarding benefits to a plan participant or gives faulty information. 

The Seminal Supreme Court decision regarding misrepresentation by a fiduciary is Varity v. Howe, 516 U.S. 489, 116 S. Ct. 1065, 134 L.Ed.2d 130 (1996).

The Fourth Circuit discussed Varity and misrepresentations by a plan fiduciary in Elmore v. Cone Mills, No. 95-2901 (4th Cir. 1999).

“Varity is consistent with our decision.  Plaintiffs claim that after Varity E.R.I.S.A. § 502(a)(3) “provides a right of recovery on behalf of plan beneficiaries seeking appropriate equitable relief [unjust enrichment] due an employer’s having enriched itself by misleading employees.”  Varity, unlike here, involved the violation of a specific E.R.I.S.A. provision [E.R.I.S.A. § 404], and based on that allowed recovery as equitable relief under E.R.I.S.A. § 502(a)(3) where otherwise there would not have been a remedy.  Varity, 516 U.S. at 507-15.  In the instant case we found en banc that Cone Mills as the manager of the E.R.I.S.A. protected plan did not breach its fiduciary duties to the employee plaintiffs.  Elmore, 23 F.3d at 863.  Significantly, E.R.I.S.A. § 502(a)(3) does not authorize a general form of “appropriate relief”, but instead more narrowly circumscribes the availability of the remedy to situations involving the violation of an E.R.I.S.A. provision or the enforcement of the terms of an E.R.I.S.A. protected plan.  Mertens v. Hewitt Associates, 508 U.S. 248, 253 (1993).  The court has noted that E.R.I.S.A. § 502(a)(3)

does not, after all, authorize “appropriate relief” at large, but only “appropriate relief” for the purpose of “redress[ing any] violations or. . .enforc[ing] any provisions” of E.R.I.S.A. or an E.R.I.S.A. plan.

Mertens, 508 U.S. at 253 [emphasis in original].  Thus the absence here of a violation of the plan administrator’s fiduciary duty puts this case on a different legal and factual footing than Varity.

Further, we find the claim in Varity to be rooted in a wholly distinct factual scenario.  In Varity the court found that Varity had engaged in “deception” by “knowingly and significantly. . .deceiving a plan’s beneficiary in order to save the employer money at the beneficiaries expense.”  Varity, 516 U.S. at 506.  Again in contrast, in the present appeal the district court dismissed the fraud claim, and it is not disputed that Cone Mills exceeded its contribution commitment under the ESOP formula of 10%/10%/1%.

The most definitive pronouncement from the Fourth Circuit on the duty to advise and provide information is Griggs v. E.I. DuPont De Nemours & Company, 237 F.3d 371 (4th Cir. 2001) where the court stated:

“Congress intended ERISA’s fiduciary responsibility provisions to codify the common law of trusts. See Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 110, 103 L.Ed.2d 80, 109 S. Ct. 948 (1989); see also Bixler v. Central Pa. Teamsters Health & Welfare Fund, 12 F.3d 1292, 1299 (3d Cir. 1993) (“Although the statute articulates a number of fiduciary duties,  . . . Congress relied upon the common law of trusts to ‘define the general scope of [trustees’ and other fiduciaries’] authority and responsibility.’”  (alteration in original) (quoting Central States, Southeast & Southwest Areas Pension Fund v. Central Transport, Inc., 472 U.S. 559, 570, 86 L.Ed.2d 447, 105 S. Ct. 2833 (1985)).  Under common law trust principles, a fiduciary has an unyielding duty of loyalty to the beneficiary.  See Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 152-53, 87 L.Ed.2d 96, 105 S. Ct. 3085 (1985) (Brennan, J., concurring) (“Congress intended by § 404(a) to incorporate the fiduciary standards of trust law into ERISA, and it is black-letter trust law that fiduciaries owe strict duties running directly to beneficiaries in the administration and payment of trust benefits.”)  Naturally, such a duty of loyalty precludes a fiduciary from making material misrepresentations to the beneficiary.  See Varity, 516 U.S. at 506; Peoria Union Stock Yards Co. Ret. Plan v. Penn Mut. Life Ins. Co., 698 F.2d 320, 326 (7th Cir. 1983) (“Lying is inconsistent with the duty of loyalty owed by all fiduciaries and codified in [29 U.S.C. § 1104].”)  However, a fiduciary’s responsibility when communicating with the beneficiary encompasses more than merely a duty to refrain from intentionally misleading a beneficiary.  ERISA administrators have a fiduciary obligation “not to misinform employees through material misrepresentations and incomplete, inconsistent or contradictory disclosures.”  Harte v. Bethlehem Steel Corp., 214 F.3d 446, 452 (3d Cir. 2000) (internal quotation marks omitted), cert. denied, 148 L.Ed.2d 535, 121 S. Ct. 626, 2000 U.S. LEXIS 8154, 69 U.S.L.W. 3380 (U.S. 2000).

Moreover, a fiduciary is at times obligated to affirmatively provide information to the beneficiary.  Indeed, “the duty to disclose material information is the core of a fiduciary’s responsibility, animating the common law of trusts long before the enactment of ERISA.”  Eddy v. Colonial Life Ins. Co. of America, 287 U.S. App. D.C. 76, 919 F.2d 747, 750 (D.C. Cir. 1990).  The common law of trusts identifies two instances where a trustee is under a “duty to inform.”  First, a fiduciary has “a duty to give beneficiaries upon request ‘complete and accurate information as to the nature and amount of the trust property.’”  Faircloth v. Lundy Packing Co., 91 F.3d 648, 656 (4th Cir. 1996) (quoting Restatement (Second) of Trusts § 173 (1959)).  Second, in limited circumstances, a trustee is required to provide information to the beneficiary even when there has been no specific request:  

Ordinarily the trustee is not under a duty to the beneficiary to furnish information to him in the absence of a request for such information . . . . [However,] he is under a duty to communicate to the beneficiary material facts affecting the interest of the beneficiary which he knows the beneficiary does not know and which the beneficiary needs to know for his protection . . . .

Restatement (Second) of Trusts § 173 cmt. D.  In sum, the duty to inform “entails not only a negative duty not to misinform, but also an affirmative duty to inform when the trustee knows that silence might be harmful.”  Bixler, 12 F.3d at 1300; accord Jordan v. Federal Express Corp., 116 F.3d 1005, 1016 (3d Cir. 1997) (recognizing that “it is clear that circumstances known to the fiduciary can give rise to this affirmative obligation [to inform] even absent a request by the beneficiary” (alteration in original) (internal quotation marks omitted).

• • •

ERISA does not impose a general duty requiring ERISA fiduciaries to ascertain on an individual basis whether each beneficiary understands the collateral consequences of his or her particular election.  See, e.g., Electro-Mechanical Corp. v. Oran, 9 F.3d 445, 452 (6th Cir. 1993) (explaining that “a fiduciary is not obligated to seek out employees to ensure that they understand the plan’s provisions”).  However, an ERISA fiduciary that knows or should know that a beneficiary labors under a material misunderstanding of plan benefits that will inure to his detriment cannot remain silent –especially when that misunderstanding was fostered by the fiduciary’s own material representations or omissions.  In other words, a fiduciary is obligated to advise the beneficiary “of circumstances that threaten interests relevant to the [fiduciary] relationship.”  Eddy, 919 F.2d at 750.  Thus, for example, “when an ineligible person contributes to a fund, a fiduciary has a duty to inform him of his ineligibility within a reasonable time after the [fiduciary] acquired knowledge of that ineligibility.”  Id. at 751 (alteration in original) (internal quotation marks omitted).  In the ERISA context, the recognition of a limited fiduciary duty to inform a beneficiary of material facts in the absence of a specific request for information from the beneficiary is not a ground-breaking proposition.  See Jordan, 116 F.3d at 1015 (explaining that fiduciary has an affirmative duty to inform a beneficiary of material facts known by the fiduciary but  not the beneficiary and that the irrevocability of a retirement benefits election may be a material omission); Shea, 107 F.3d at 628-29 (holding that fiduciary breached its duty under ERISA by failing to disclose to the beneficiary financial incentives discouraging preferred doctors from making referrals to specialists - - information that was necessary for beneficiary to make an informed decision); Bixler, 12 F.3d at 1302-03 (reversing grant of summary judgment to employer on beneficiary’s claim that employer breached its fiduciary duty to affirmatively inform beneficiary of COBRA benefits where there was evidence that employer knew beneficiary had unpaid medical expenses that would be reimbursed by an election under COBRA).”

See also Faircloth v. Lundy Packing Co., 91 F.3d 648 (4th Cir. 1996) at 675, giving various examples of misrepresentation for failure to advise breaches of fiduciary duty where the court gave the following string cite:

(See Howe v. Varity Corp., 36 F.3d 746, 753 (8th Cir. 1994) (holding that an employer who used misrepresentations to induce employees to transfer to a newly created, undercapitalized sister company, with the intention of ridding itself of obligations under an employee benefit plan, violated §404(a)(1)(A)), aff’d, 134 L. Ed. 2d 130, 116 S. Ct. 1065 (1996); Mullins v. Pfizer, Inc., 23 F.3d 663, 669 (2d Cir. 1994) (holding that plan administrators may not make affirmative material misrepresentations to plan participants regarding changes to employee benefit plans); Bixler v. Central Pennsylvania Teamsters Health & Welfare Fund, 12 F.3d 1292,1300 (3d Cir. 1993) (stating that trustees have a [*658] duty not to misinform beneficiaries and to disclose information to beneficiaries when the trustee knows that failure to disclose might be harmful to beneficiaries); Anweiler v. American Elec. Power Serv. Corp., 3 F.3d 986, 991-92 (7th Cir. 1993) (holding that defendants breached [**26] their fiduciary duties by persuading a plan participant to designate one of the defendants the beneficiary of his life insurance policy, where the participant was led to believe that he was required to make the designation in order to receive his benefits); Fischer v. Philadelphia Edlec. Co., 994 F.2d 130, 135 (3d Cir.) (holding that [a] plan administrator may not make affirmative material misrepresentations to plan participants about changes to an employee pension benefit plan”), cert. denied, 510 U.S. 1020, 126 L. Ed. 2d 586, 114 S. Ct. 622 (1993); Drennan v. General Motors Corp., 977 F.2d 246, 251 (6th Cir. 1992) (holding that an employer violated its fiduciary duties by misleading employees regarding the availability of participation in a plan), cert. denied, 508 U.S. 940, 124 L.Ed.2d 639, 113 S.Ct. 2416 (1993); Eddy v. Colonial Life Ins. Co., 287 U.S. App. D.C. 76, 919 F.2d 747, 750-51 (D.C. Cir. 1990) (holding that an ERISA fiduciary violated its fiduciary duties when a participant whose insurance coverage was being terminated inquired about the possibility of maintaining coverage and the fiduciary failed to disclose sufficient information regarding his options for maintaining coverage); Berlin v. Michigan Bell Tel. Co., 858 F.2d 1154, 1163 [**27] (6th Cir. 1988) (holding that “a fiduciary may not materially mislead those to whom the duties of loyalty and prudence described in [§ 404] are owed”).)
C.
FAILURE TO PRESERVE PLAN ASSETS
Another common scenario which might give rise to a breach of fiduciary duty cause of action under ERISA is the failure to preserve or properly administer plan assets.  The Fourth Circuit addressed that issue in Phelps v. CT Enterprises, Incorporated, 394 F.3d 213 (4th Cir. 2005) where the court stated:
“In 1974, Congress passed the Employee Retirement Income Security Act, commonly known as ERISA.  Pub. L. No. 93-406, 88 Stat. 829, codified at 29 U.S.C. § 1001 et. seq. (2003)).  A primary purpose of the Act is

to protect interstate commerce and the interests of participants in employee benefit plans and their beneficiaries, by requiring the disclosure and reporting to participants and beneficiaries of financial and other information with respect thereto, by establishing standards of conduct, responsibility, and obligation for fiduciaries of employee benefit plans, and by providing for appropriate remedies, sanctions, and ready access to the Federal courts.

29 U.S.C. § 1001(b).

Some of the basic standards for any employee benefit plan are that it must be “established and maintained pursuant to a written instrument” which “shall provide for one or more named fiduciaries who jointly or severally shall have authority to control and manage the operation and administration of the plan.”  29 U.S.C. § 1102(a)(1).  Section 1103(c)(1) provides that the “assets of a plan shall never inure to the benefit of any employer and shall be held for the exclusive purposes of providing benefits to participants in the plan and their beneficiaries and defraying reasonable expenses of administering the plan.”

For purposes of ERISA, Congress provided that

a person is a fiduciary with respect to a plan to the extent (i) he exercises any discretionary authority or discretionary control respecting management of such plan or exercises any authority or control respecting management or disposition of its assets, (ii) he renders investment advice for a fee or other compensation, direct or indirect, with respect to any monies or other property of such plan, or has any authority or responsibility to do so, or (iii) he has any discretionary authority or discretionary responsibility in the administration of such plan.

29 U.S.C. § 1002(21)(A)

In Coleman v. Nationwide Life Ins. Co., 969 F.2d 54, 61 (4th Cir. 1992), cert. denied 506 U.S. 1081, 122 L.Ed.2d 359, 113 S. Ct. 1051 (1993), this Court emphasized that fiduciary duty under ERISA is not an all-or-nothing concept:  that is,

the inclusion of the phrase “to the extent” in § 1002(21)(A) means that a party is a fiduciary only as to the activities which bring the person within the definition.  The statutory language plainly indicates that the fiduciary function is not an indivisible one.  In other words, a court must ask whether a person is a fiduciary with respect to the particular activity at issue.

(citations omitted)

In determining whether a person is a fiduciary with respect to the particular activity at issue, a court is required to examine the relevant documents to determine whether the conduct at issue was within the formal allocation of responsibilities under the plan documents and, if not, ascertain whether, in fact, a party voluntarily assumed such responsibility for the conduct at issue.  Id.

Where, for example, an employer is entrusted with employee funds for remittance to a claims administrator, along with any employer contributions, the employer is acting in a fiduciary capacity under ERISA.  Broadnax Mills, Inc. v. Blue Cross & Blue Shield of Virginia, 867 F.Supp. 398, 405 (E.D. Va. 1994).

• • •

In a case with significant similarities to the instant case, the Eastern District of New York concluded that a financially distressed employer had the fiduciary responsibility to make contributions due to a plan, and that ERISA made no exceptions based on the financial condition of the plan sponsor.  Pension Benefit Guar. Corp. v. Solmsen, 671 F.Supp. 938 (E.D.N.Y. 1987).  There, where an employer had “allocated available monies to pay other company expenses rather than the Plan contributions deducted from employee paychecks,” the employer was directed to “answer in damages for the consequences.”  Id. at 945. n4

- - - - - - - - - - - - - - - - - - - -  Footnotes - - - - - - - - - - - - - - - - - - - 

n4 After the decision in Solmsen, The Department of Labor issued a regulation that expressly provided that employee contributions are plan assets.  See 29 C.F.R. § 2510.3-102 (2004).  This regulation further strengths the notion that a breach of fiduciary duty occurred when the Plan Administrator and Employer neglected to transfer to Kanawha the deductions from Employees’ paychecks.”

D.
REMEDIES
The United States Supreme Court has recently had remedies available under ERISA for breach of fiduciary duty “on its mind”.  In this decade, the court has addressed the breach of fiduciary duty remedy issue in several cases including Great West v. Knudson, 534 U.S. 2004; 122 S. Ct. 708, 151 L.Ed.2d 635 (2002), and Sereboff v. Mid Atlantic Medical Services, Inc., 126 S. Ct. 1869, 164 L.Ed.2d 612 (2006).  Rather than discussing the Supreme Court’s decisions in Great West and Sereboff.  I have focused upon the Fourth Circuit’s view of those cases.  Obviously, the way the Fourth Circuit views those cases is much more pertinent than the author.  Until recently, the best definitive discussion of remedies available under ERISA for breach of fiduciary duty in the Fourth Circuit was Griggs.  In Griggs, the court stated:

“Griggs seeks relief under ERISA § 502(a)(3) which provides:  A civil action may be brought . . . by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of this subchapter or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any provisions of this subchapter or the terms of the plan.”  29 U.S.C.A. § 1132(a)(3) (emphasis added).  By this provision, Congress provided individual beneficiaries with an avenue to seek equitable relief for a breach of fiduciary duty under ERISA.  See Varity, 516 U.S. at 507-15.  The trick comes in determining what qualifies as “appropriate equitable relief”.

The phrase “appropriate equitable relief” encompasses “those categories of relief that were typically available in equity (such as injunction, mandamus, and restitution, but not compensatory damages).”  Mertens v. Hewitt Assocs., 508 U.S. 248, 256, 124 L.Ed.2d 161, 113 S. Ct. 2063 (1993).  In considering what kind of remedies would typically be categorized as equitable in nature, the Supreme Court looked to “virtually identical language in Title VII of the Civil Rights Act of 1964 . . . where the phrase ‘any other equitable relief as the court deems appropriate’ was held to limit recovery to back pay, injunctions and other equitable remedies and not to allow ‘awards for compensatory or punitive damages.’”  Hemelt v. United States, 122 F.3d 204, 207 (4th Cir. 1997); see Mertens, 508 U.S. at 255.  The question, then, is whether the remedy Griggs seeks - - reinstatement to the status quo - - is a kind typically available in equity.  We believe it is.

Contrary to DuPont’s suggestion, Varity provides guidance –albeit general - - on this issue.  In Varity, a group of individual plaintiffs sought relief under section 502(a)(3) after they were defrauded by the parent company of their employer into leaving their employment, relinquishing their medical and nonpension benefits, and transferring to another subsidiary that turned up insolvent and unable to make good on its benefit plan.  The plaintiffs argued that if not for the breach of fiduciary duty, they would not have left their original employer and would have been receiving benefits under its plan.  See Howe v. Varity Corp., 36 F.3d 746, 754-55 (8th Cir. 1994).  The Eighth Circuit Court of Appeals determined that section 502(a)(3) entitled the plaintiffs “to an injunction reinstating them as members of [their original employer’s] Welfare Benefits Plan under the terms of that plan as it existed at the time of reinstatement,” Id. at 756, a conclusion that the Supreme Court affirmed, see Varity, 516 U.S. at 515.

Moreover, reinstatement is clearly among the forms of “other equitable relief” permitted under Title VII, see 42 U.S.C.A. § 2000e-5(g) (providing that a court that determines that an employer has violated Title VII may “order such affirmative action as may be appropriate” holding “reinstatement or rehiring of employees, with or without back pay . . ., or any other equitable relief as the court deems appropriate”).  We are aware of the significant problems that would result from drawing analogies between ERISA and Title VII; however, for the limited purpose of deciding what constitutes “appropriate equitable relief” under ERISA, we are satisfied that the use of nearly identical language in Title VII sheds light on the subject.  See Mertens, 508 U.S. at 255; Hemelt, 122 F.3d at 207-08.  We believe that reinstatement, as a general equitable concept, is within the range of redress permitted by the phrase “other appropriate equitable relief.”  However, even if the redress sought by a beneficiary under ERISA § 502(a)(3) is a classic form of equitable relief, it must be appropriate under the circumstances.  For example, such relief is not “appropriate” equitable relief “where Congress elsewhere provided adequate relief for a beneficiary’s injury” and there is “no need for further equitable relief.”  Varity, 516 U.S. at 515. n7  Or, for instance, reinstatement might not be appropriate equitable relief within the Title VII context where circumstances have changed substantially such that reinstatement would require removing an current employee.  Cf. Spagnuolo v. Whirlpool Corp., 717 F.2d 114, 121 (4th Cir. 1983) (explaining that district court’s authority to fashion equitable relief under the ADEA “does not . . . extend to ordering the displacement or bumping of incumbent employees.”).

- - - - - - - - - - - - - - - - - - - -  Footnotes - - - - - - - - - - - - - - - - - - - 

n7 Of course, in this case Griggs’ breach of fiduciary duty claim is remedied under section 502(a)(3), or it is not remedied at all.  Griggs cannot recover “benefits due” under section 502(a)(1), see 29 U.S.C.A. § 1132(a)(1), because when he received his lump sum payment, he received all that he was entitled to receive from DuPont - - there are no outstanding benefits.  And, Griggs cannot recover under subsection (a)(2), see 29 U.S.C.A. § 1132(a)(2), because that provision does not provide remedies for individual ERISA beneficiaries.  See Russell, 473 U.S. at 144.”

Recently, the court gave its definitive opinion, in light of Great West and Sereboff as to remedies available for breach of fiduciary duty under ERISA.  In LaRue v. DeWolff Boberg & Associates, the court addressed the scope of relief available under 29 U.S.C.S. § 1132(a)(3) for breach of fiduciary duty as follows:

“We thus turn to plaintiff’s second theory of relief, which relies on a different ERISA remedial provision, 29 U.S.C. § 1132(a)(3).  That section authorizes a civil action 

by a participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates any provision of this subchapter or the terms of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii) to enforce any provisions of this subchapter or the terms of the plan.

Plaintiff contends that the “make whole” relief he seeks constitutes one of the forms of “other appropriate equitable relief” that the provision authorizes.

In construing the scope of § 1132(a)(3), the Supreme Court has stressed that the term “equitable” is one of limitation.  In Mertens v. Hewitt Associates, the Court held that the phrase “equitable relief” refers only to “those categories of relief that were typically available in equity” in the days of the divided bench.  508 U.S. at 256; see also Sereboff v. Mid Atl. Med. Servs., Inc., 126 S. Ct. 1869, 1873, 164 L.Ed.2d 612 (2006).  The Court reasoned that other sections of ERISA expressly refer to “equitable or remedial relief,” 29 U.S.C. § 1109(a), and “legal or equitable relief,” e.g., id. § 1132(g)(2)(E), thereby demonstrating that “equitable relief” connotes only a subset of the full palliative spectrum.  See Mertens, 508 U.S. at 258.  The Court refused to “read the statute to render the modifier superfluous, . . .

• • • 

The Supreme Court’s most recent § 1132(a)(3) decisions demonstrate how the absence of unjust possession is fatal to an equitable restitution claim.  In Knudson, the Court denied a restitutionary remedy under § 1132(a)(3) where “‘the funds to which petitioners claimed an entitlement’ were not in Knudson’s possession, but had instead been placed in a ‘Special Needs Trust’ under California law.”  Sereboff, 126 S. Ct. at 1874 (quoting Knudson, 534 U.S. at 207, 214) (internal alterations omitted).  More recently in Sereboff v. Mid Atlantic Medical Services, Inc., the Court allowed a cliam for equitable restitution to proceed where “Mid Atlantic sought specifically identifiable funds that were within the possession and control of the Sereboffs.”  Id. (internal quotation marks omitted).  The Court in Sereboff reaffirmed the possession requirement it had in Knudson, but found that the “impediment to characterizing the relief in Knudson as equitable [was] not present” in the Sereboffs’ case.  Id.

The impediment is, however, present in this case, and it precludes plaintiff from recovering under an equitable restitution theory.  Plaintiff does not allege that funds owed to him are in defendants’ possession, but instead that these funds never materialized at all.  He therefore gauges his recovery not by the value of defendants’ nonexistent gain, but by the value of his own loss - - a measure that is traditionally legal, not equitable.  See, e.g., Kerr v. Charles F. Vatterott & Co., 184 F.3d 938, 944 (8th Cir. 1999); see also Sereboff, 126 S. Ct. at 1874 (claim may be characterized as legal if plaintiff does not “seek to recover a particular fund from the defendant”).  Thus, at core, he seeks “to obtain a judgment imposing a merely personal liability upon the defendant[s] to pay a sum of money.”  Knudson, 534 U.S. at 213 (internal quotation marks omitted).  As Knudson explained, historically “[s]uch claims were viewed essentially as actions at law,” and they are therefore unavailable under § 1132(a)(3). Id.

Plaintiff attempts to avoid this conclusion by arguing that his requested “make whole” relief represents something entirely different from the types of remedies that we or the Supreme Court have heretofore considered in the context of § 1132(a)(3).  In particular, he emphasizes that this case involves a situation where a participant or beneficiary is suing a fiduciary for a breach of fiduciary duty.  In his view, the scope of “equitable” remedies available in such a case is broader than when a fiduciary sues a beneficiary (as was the case in Knudson and Sereboff) or when a beneficiary sues a non-fiduciary (as was the case in Mertens).  Unlike either of those scenarios, the argument goes, this case can be analogized to a common law breach-of-trust action by a beneficiary seeking to recover lost trust profits, a remedy that trust treatises have labeled “equitable”.  See Restatement (Second) of Trusts §§ 197, 205(c) (1959); see also George Gleason Bogert & George Taylor Bogert, The Law of Trusts & Trustees § 861 (rev. 2d ed. 1995).

The governing precedent, however, does not point as plaintiff suggests.  In fact, Mertens squarely “rejected the claim that the special equity-court powers applicable to trusts define the reach of [§ 1132(a)(3)].”  Knudson, 534 U.S. at 219; see Mertens, 508 U.S. at 256-57.  While the generally exclusive jurisdiction of equity courts over breach-of-trust suits renders all remedies in such cases “equitable” in the sense that a court of equity has power to grant them, “equitable” in the context of § 1132(a)(3) has a narrower meaning.  Mertens, 508 U.S. at 256.  Under Mertens, “the relevant question is . . . whether a given type of relief was available in equity courts as a general rule,” Rego v. Westvaco Corp., 319 F.3d 140, 145 (4th Cir. 2003) (emphasis added), rather than merely in the context of “the particular case at issue,” Mertens, 508 U.S. at 256.  “Equitable relief” therefore does not encompass the “many situations - - not limited to those involving enforcement of a trust - - in which an equity court could,” by virture of its jurisdiction over the claim at issue, “grant legal remedies which would otherwise be beyond the scope of its authority.”  Id. (internal quotation marks omitted).

That plaintiff can analogize this suit to a common law breach of trust action therefore proves of no avail in characterizing the relief he seeks as equitable.  Plaintiff admits that he lacks support for the notion that “make whole” relief was available in equity outside the context of trusts.  It is therefore impossible for us to conclude that such relief “was available in equity courts as a general rule,” Rego, 319 F.3d at 145.

The Sixth Circuit has reached a similar conclusion in a case presenting facts nearly identical to those before us here.  In Helfrich v. PNC Bank, Kentucky, Inc., 267 F.3d 477 (6th Cir. 2001), a beneficiary of an employee 401(k) plan sued a plan fiduciary for failing to comply with written directions to roll over his assets into a specific set of mutual funds.  Id. at 479-80.  The plaintiff asserted an entitlement to the difference between the “amount he would have earned” had the fiduciary followed his instructions and “the amount he in fact earned” as a result of the fiduciary’s alleged breach of duty.  Id. at 480.  The court concluded that his requested remedy was unavailable under § 1132(a)(3).  Id. at 481-83.  It found that the plaintiff could not style his relief as “restitution” when he was measuring recovery by his own losses rather than the defendant’s gains, id. at 482-83, and it rejected a strict congruence between § 1132(a)93) and the common law of trusts, id. at 482 (citing Mertens, 508 U.S. at 256).  It therefore dismissed the suit because “ERISA does not permit plan beneficiaries to claim money damages from plan fiduciaries.”  Id. at 482.

As Helfrich shows, the fact that a plaintiff happens to be a participant or beneficiary suing a fiduciary is entirely besides the point in the § 1132(a)(3) inquiry; the status of the parties does not determine the nature of the relief.  Many other circuits, both before and after Knudson, have likewise rejected the notion that whether a particular form of relief is “equitable” depends on the identity of the parties.  See Pereira v. Farace, 413 F.3d 330, 340 (2d Cir. 2005); Calhoun v. Trans World Airlines, Inc., 400 F.3d 593, 598 (8th Cir. 2005); Callery v. United States Life Ins. Co., 392 F.3d 401, 409 (10th Cir. 1004); McLeod v. Oregon Lithoprint, Inc., 102 F.3d 376, 378 (9th Cir. 1996); Armstrong v. Jefferson Smurfit Corp., 30 F.3d 11, 13 (1st Cir. 1994); see also Brosted v. Unum Life Ins. Co. of Am., 421 F.3d 459, 466 (7th Cir. 2005) (noting that compensatory damages are unavailable under § 1132(a)(3) in suit for breach of fiduciary duty); D’Amico v. CBS Corp., 297 F.3d 287, 289, 292 n.5 (3d Cir. 2002) (same).  The teachings of Mertens and Knudson obligate us to agree, and plaintiff’s contrary argument therefore fails to cast doubt upon our conclusion that the compensatory relief he seeks is legal, not equitable.”
Regarding 29 U.S.C.S. § 1132(a)(2), the court in the original LaRue opinion stated:

“Plaintiff first suggests that remuneration of his plan account finds express authorization in the text of 29 U.S.C. § 1132(a)(2).  That subsection allows for a civil action “by a participant, beneficiary or fiduciary for appropriate relief under section 1109 of this title.”  Section 1109, in turn, provides that

[a]ny person who is a fiduciary with respect to a plan who breaches any of the responsibilities, obligations, or duties imposed upon fiduciaries by this subchapter shall be personally liable to make good to such plan any losses to the plan resulting from each such breach, and to restore to such plan any profits of such fiduciary which have been made through use of asserts of the plan by the fiduciary, and shall be subject to such other equitable or remedial relief as the court may deem appropriate . . . .

29 U.S.C. § 1109(a).

. . . he could not succeed on the merits.  Recovery under this subsection must “inure[] to the benefit of the plan as a whole,” not to particular persons with rights under the plan.  Russell, 473 U.S. at 140 (emphasis added); see also Coyne & Delaney Co. v. Blue Cross & Blue Shield of VA, Inc., 102 F.3d 712, 714 (4th Cir. 1996).  “A fair contextual reading of the statute makes it abundantly clear that its draftsmen were primarily concerned with the possible misuse of plan assets, and with remedies that would protect the entire plan, rather than with the rights of an individual beneficiary.”  Russell, 473 U.S. at 142 (footnote omitted).

It is difficult to characterize the remedy plaintiff seeks as anything other than personal.  He desires recovery to be paid into his plan account, an instrument that exists specifically for his benefit.  The measure of that recovery is a loss suffered by him alone.  And that loss itself allegedly arose as the result of defendants’ failure to follow plaintiff’s own particular instructions, thereby breaching a duty owed solely to him.

We are therefore skeptical that plaintiff’s individual remedial interest can serve as a legitimate proxy for the plan in its entirety, as § 1132(a)(2) requires.  To be sure the recovery plaintiff seeks could be seen as accruing to the plan in the narrow sense that it would be paid into plaintiff’s personal plan account, which is part of the plan.  But such a view finds no license in the statutory text, and threatens to undermine the careful limitations Congress has placed on the scope of ERISA relief.

This case is much different from a § 1132(a)(2) action in which an individual plaintiff sues on behalf of the plan itself or on behalf of a class of similarly situated participants.  See Smith v. Syndor, 184 F.3d 356, 363 (4th Cir. 1999); see also In re Schering-Plough Corp. ERISA Litig., 420 F.3d 231, 233, 235 (3d Cir. 2005); Kuper v. Iovenko, 66 F.3d 1447, 1452-53 (6th Cir. 1995).  In such a case, the “remedy will undoubtedly benefit [the plaintiff] and other participants in the [p]lan,” but “it does not solely benefit the individual participants.”  Smith, 184 F.3d at 363 (emphasis added); see also Roth v. Sawyer-Cleator Lumber Co., 61 F.3d 599, 605 (8th Cir. 1995) (permitting recovery for losses to the plan but not losses to the individual plaintiff seeks to particularize the recovery to himself.  Section 1132(a)(2) is not a proper avenue for him to obtain such relief.”

In a published opinion denying the plaintiff’s (and the Secretary of Labor’s) motion to reconsider, the court elaborated on its holding regarding relief pursuant to 29 U.S.C.S. § 1132(a)(2) as follows:

“The Secretary’s view – that a purely individual claim that bears any legal relationship to a plan inures to the benefit of that plan – is contrary to the plain text of the statute.  Section 502(a)(2) incorporates Section 409 which provides that a fiduciary who breaches a plan duty “shall be personally liable to make good to such plan any losses to the plan resulting from each such breach, and to restore to such plan any profits of such fiduciary which have been made through use of assets of the plan by the fiduciary.”  29 U.S.C. § 1109(a) (2000) (emphasis added).  As the Supreme Court has explained:  “[T]he entire text of § 409 persuaded us that Congress did not intend that section to authorize any relief except for the plan itself.”  Mass. Mutual Life Ins. Co. v. Russell, 473 U.S. 134, 144, 105 S. Ct. 3085, 87 L.Ed.2d 96 (1985) (emphasis added).  If Congress meant to authorize individual damages claims under § 502(a)(2), it had only to say so.  Instead, the text emphasizes the precise nature of the remedy provided by Congress: a remedy restricted to plan losses.  Furthermore, ERISA is a “comprehensive and reticulated statute,” id. at 146, it implements Congress’ various “policy choices,” Dedeaux, 481 U.S. at 54, and courts should therefore be “especially reluctant to tamper with the enforcement scheme embodied in the statute …by extending remedies not specifically authorized by its test.”  See Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 209, 122 S. Ct. 708, 151 L.Ed.2d 635 (2002) (internal quotation and alterations omitted).

The Secretary’s view is thus inconsistent with the Supreme Court’s decision in Russell.  The Russell Court held that § 502(a)(2) requires plaintiffs to seek damages on behalf of the plan as a whole, not on their own behalf.  473 U.S. at 140, 144; see Varity Corp. v. Howe, 516 U.S. 489, 515, 116 S. Ct. 1065, 134 L.Ed.2d 130 (1996) (“[§ 502(a)(2)] does not provide a remedy for individual beneficiaries.”).  As the Supreme Court explained, ERISA’s fiduciary duty provisions are primarily concerned with protecting the integrity of the plan, which in turn protects all beneficiaries, rather than remedying individual wrongs.  Russell, 473 U.S. at 141.  As a result, a § 502(a)(2) claim must “be brought in a representative capacity on behalf of the plan as a whole.”  Id. at 141 n.9.  The Department of Labor, however, fails to explain how its overly broad reading of “loss to the plan” – to include entirely individual claims – can possibly be squared with Russell’s representative capacity requirement.  Here, LaRue seeks to recover money damages to which he believes he is individually entitled – such an action is in no sense “representative”.

The Secretary’s atextual reading of Section 502(a)(2) would also strip Mertens v. Hewitt Associates, 508 U.S. 248, 113 S. Ct. 2063, 124 L.Ed.2d 161 (1993), and Great-West Life and Annuity Insurance Co. v. Knudson, 534 U.S. 204, 122 S. Ct. 708, 151 L.Ed.2d. 635 (2002), of any real significance.  In those cases, the Supreme Court refused to read Section 502(a)(3)’s language “appropriate equitable relief” to authorize money damages, because such a construction would undermine Congress’ carefully crafted remedial scheme.  Indeed, ERISA provides not one, but two, bases for individual beneficiaries like LaRue to enforce the terms of a plan, but – unlike Section 502(a)(2) – neither of these provisions permits the recovery of money damages.  See 29 U.S.C. §§ 1132(a)(1)(B), (a)(3).  To read, as the Secretary suggests we should, § 502(a)(2) to authorize the very sort of individual damages barred by the Supreme Court in Mertens and Knudson, would render § 502(a)(3)’s limitations on monetary relief a dead-letter.  It would also deprive of all meaning the careful distinction Congress drew between plan remedies in § 502(a)(2), and individual remedies in §§ 502(a)(1) and (a)(3).

According to the Secretary, “[LaRue] creates a conflict with decisions of the Third, Fifth, Sixth, and Seventh Circuits.”  Br. at 11.  That assertion overlooks the actual holdings of the cases cited by the Secretary; it also ignores the decisions of other courts of appeals with which the Secretary’s interpretation of § 502(a)(2) conflicts.  To begin with, each case cited by the Department involved a subset of plan beneficiaries or participants that alleged plan losses.  Not a single case involved, as here, an individual plaintiff, much less one who failed to allege a “loss to the plan” as required by Section 502(a)(2).

In In re Schering-Plough Corp. ERISA Litig., for example, the Third Circuit held only that where plaintiffs alleged that “the Plan suffered significant losses” and requested that fiduciaries “make good to the Plan the losses to the Plan,” they need not “seek[]to recover for all plan participants allegedly injured by the breach.”  420 F.3d 231, 234, 235 (3d Cir. 2005) (emphasis added).  Indeed, the Third Circuit distinguished the very situation presented here:  one in which a single plaintiff seeks “to recover damages on his or her own behalf.”  Id. at 239.  And, the Secretary’s assertions notwithstanding, Br. at 14, the Third Circuit did attach significance to the fact that plaintiffs filed a class action on behalf of a number of plan participants, distinguishing Russell on precisely that ground.  Id. at 241.

Likewise, in Kuper v. Iovenko, 66 F.3d 1447, 1453 (6th Cir. 1995), the Sixth Circuit concluded that a subclass of plan participants could sue where the remedy sought by plaintiffs “would benefit the plan as a whole and …cure any harm the plan had suffered.”

Indeed, the Kuper court noted that the Sixth Circuit had “repeatedly held that ERISA does not permit recovery by an individual who claims a breach of fiduciary duty.” Id. at 1452-53. (collecting cases).  Similarly, in Milofsky v. Am. Airlines, Inc., 442 F.3d 311, 313 (5th Cir. 2006), a subset of participants sought “to recover losses to [American Airlines’ 401K] $ upper $ aver Plan.”  As for Steinman v. Hicks, 352 F.3d 1101, 1102 (7th Cir. 2003), the Seventh Circuit specifically noted that – in contradistinction to § 502(a)(3), the appropriate vehicle for individual relief - § 502(a)(2) requires a loss to the plan.  The cases cited by the Secretary thus stand only for the limited proposition that liability under § 502(a)(2) is not limited to losses that accrue to all plan participants – it is, however, limited to the plan losses.  Indeed and ironically, it is the Secretary’s overly broad view of the term “losses to the plan” that creates the circuit split.  A number of courts of appeals have stated that individual loss is not recognizable under § 502(a)(2).  In Strom v Goldman, Sachs & Co., for example, the Second Circuit held that an individual plaintiff “cannot proceed under Section 502(a)(2) because it affords no remedies to individual beneficiaries.”  202 F.3d 138, 149 (2d Cir. 1999), abrogated on other grounds by Knudson, 534 U.S. at 214-15; see Matassarin v. Lynch, 174 F.3d 549, 566 (5th Cir. 1999) (affirming grant of summary judgment under Section 502(a)(2) because plaintiff’s allegations “concern only her individual account”); see also Smith v. Syndor, 184 F.3d 356, 363 (4th Cir. 1999) (“Under ERISA, damages for breach of fiduciary duty inure to the benefit of the plan as a whole rather than to individuals.”); McDonald v. Provident Indem. Life Ins. Co., 60 F.3d 234, 237 (5th Cir. 1995( (“[P]laintiffs failed to prove a loss to the plan as required by 29 U.S.C. § 1109(a).”) (emphasis in original); Parker v. BankAmerica Corp., 50 F.3d 757, 768 (9th Cir. 1995) (“Any recovery for a violation of section 1132(a)(2) must be on behalf of the plan as a whole, rather than inuring to individual beneficiaries.”); Horan v. Kaiser Steel Retirement Plan, 947 F.2d 1412, 1418 (9th Cir. 1991) (same); Tregoning v. American Community Mut. Ins. Co., 12 F.3d 79, 83 (6th Cir. 1993) (“§ 1109(a) provides relief only for a p9lan and not for individual participants.”); Lee v. Burkhart, 991 F.2d 1004, 1009 (2d Cir. 1993) (“Russell …bars plaintiffs from suing under Section 502(a)(2) because plaintiffs are seeking damages on their own behalf, not on behalf of the Plan.”); Physicians HealthChoice, Inc. v. Trustees of Auto. Employee Ben. Trust, 988 F.2d 53, 54 (8th Cir. 1993) (“The Supreme Court has construed [§ 1109(a)] literally … that section [does not] ‘authorize any relief except for the plan itself.’”) (quoting Russell, 473 U.S. at 144).”

Most recently, the court addressed the scope of relief available for a breach of fiduciary duty by noting that no relief is available for a breach of fiduciary duty if relief is otherwise available under ERISA.  In Korotynska v. Metropolitan Life Insurance Company, 474 F.3d 101 (4th Cir. 2006), the court held:

“Assuming that Korotynska’s previous denial of benefits and alleged subjection to improper claims procedures qualify her to bring a claim under § 1132(a)(3), n1 that statutory provision is only available for claims of breach of fiduciary duty in the circumstances outlined by the Supreme Court in Varity.  See 516 U.S. at 507-15.  In Varity, the Supreme Court held that § 1132(a)(3) authorizes some individualized claims for breach of fiduciary duty, but not where the plaintiff’s injury finds adequate relief in another part of ERISA’s statutory scheme.  Id. at 512, 515.  The Court, taking both parts of § 1132(a)(3) as one whole, concluded that the provision creates a “catchall” which “act[s] as a safety net, offering appropriate equitable relief for injuries caused by violations that [§ 1132] does not elsewhere adequately remedy.”  Id. at 512.  But “where Congress elsewhere provided adequate relief for a beneficiary’s injury, there will likely be no further equitable relief, in which case such relief normally would not be ‘appropriate.’” Id. at 515.

• • •
Varity itself provides an example of an injury that did not find adequate relief in other provisions of ERISA.  The Varity plaintiffs suffered an injury when their employer consolidated many of its unprofitable divisions into a new subsidiary and then persuaded employees to transfer their benefit plans to the new subsidiary through deceptive depictions of its financial outlook.  Id. at 493-94.  When the subsidiary failed and the employees lost their nonpension benefits, many sued for reinstatement of the benefits they would have been owed under their previous plan.  Id. at 494.  The Supreme Court found:

The plaintiffs in this case could not proceed under [§ 1132(a)(1)] because they were no longer members of the [original] plan and, therefore, had no benefits due them under the terms of the plan.  They could not proceed under [§ 1132(a)(2)] because that provision, tied to [§ 1109], does not provide a remedy for individual beneficiaries. They must rely on [§ 1132(a)(3)] or they have no remedy at all.

Id. at 515 (citations and internal quotation marks omitted).  Because the Varity plaintiffs had “no remedy at all” for their injuries under the other provisions of ERISA, equitable relief under § 1132(a)(3) was “appropriate” and thus authorized by the statute.  Id.
• • •

. . . the great majority of circuit courts have interpreted Varity to hold that a claimant whose injury creates a cause of action under § 1132(a)(1)(B) may not proceed with a claim under § 1132(a)(3).  See, e.g., Antolik v. Saks, Inc., 463 F.3d 796, 803 (8th Cir. 2006); Ogden v. Blue Bell Creameries U.S.A., Inc., 348 F.3d 1284, 1287-88 (11th Cir. 2003); Tolson v. Avondale Indus. Inc., 141 F.3d 604, 610-11 (5th Cir. 1998); Wilkins v. Baptist Healthcare Sys., Inc., 150 F.3d 609, 615-16 (6th Cir. 1998); Forsyth v. Humana, Inc., 114 F.3d 1467, 1474-75 (9th Cir. 1997); Wald v. Sw. Bell Corp. Customcare Medical Plan, 83 F.3d 1002, 1006 (8th Cir. 1996).

These courts have not allowed claimants to proceed with § 1132(a)(3) claims where relief was potentially available to them under § 1132(a)(1)(B), because, in Varity, “[t]he Supreme Court clearly limited the applicability of § 1132(a)(3) to beneficiaries who may not avail themselves of § 1132’s other remedies.”  Wilkins, 150 F.3d at 615.  A plaintiff  whose injury consists of a denial of benefits “has adequate relief available for the alleged improper denial of benefits through his right to sue [the benefit plan] directly under section 1132(a)(1),” and thus “relief through the application of Section 1132(a)(3) would be inappropriate.”  Tolson, 141 F.3d at 610.  To allow a claim under § 1132(a)(3) would permit “ERISA claimants to simply characterize a denial of benefits as a breach of fiduciary duty, a result which the Supreme Court expressly rejected.”  Wilkins, 150 F.3d at 616.

We join our sister courts and hold that § 1132(a)(1)(B) affords the plaintiff adequate relief for her benefits claim, and a cause of action under § 1132(a)(3) is thus not appropriate.”

In cases of severe and repeated breaches of fiduciary duty, the court can even remove the fiduciary.  See Chao v. Malkani, et. al., 452 F.3d 290 (4th Cir. 2006) holding:

“Removal is, however, not the usual course.  In fact, removal can be detrimental for plan participants and employers alike.  It imposes significant costs on plans, which must undergo an inevitable period of transition as a new fiduciary familiarizes itself with the plan’s provisions.  Constant turnover can also disrupt plan administration, and might cause delay in participants receiving vital benefits.  Courts should thus not dislodge fiduciaries for committing minor errors in their attempt to manage the plan and comply with a complicated statutory scheme.  Rather, removal is only appropriate where fiduciaries “have engaged in repeated or substantial violations of their fiduciary duties.”  Faircloth v. Lundy Packing Co., 91 F.3d 648, 659 n.6 (4th Cir. 1996); see also Reich v. Lancaster, 55 F.3d 1034, 1054 (5th Cir. 1995) (affirming removal of fiduciaries because of their “significant violations of their ERISA fiduciary duties”); Restatement (Second) ofTrusts § 107 cmt. b (providing as grounds for removal, inter alia, “the commission of a serious breach of trust”).  With this framework in place, we now turn to the facts of this case.
Defendants initially challenge the district court’s conclusions that they breached their fiduciary duties and that their removal as plan fiduciaries were warranted.  We find no error in the district court’s determination.  Defendants’ repeated efforts to plunder the Plan’s assets and minimize their own liabilities demonstrate that they were administering the Plan neither for the sole benefit of Plan participants and beneficiaries, see 29 U.S.C. § 1104(a)(1), nor with the skill and care of a prudent person in like circumstances, see id. § 1104(a)(1)(B).  While one of their several dubious actions alone may have made the extraordinary remedy of removal a closer call, when their behavior is considered in the aggregate, it becomes evident that defendants abdicated their fiduciary obligations.
� The Fourth Circuit also pointed out in another case that “This circuit has already carefully outlined the general conditions under which an ERISA fiduciary has a duty to refrain from misleading interactions with beneficiaries on those occasions on which a fiduciary has an affirmative duty to disclose information to such beneficiaries.”  Phelps v. CT Enterprises, Incorporated, et. al., 394 F.3d 213, 221 (4th Cir. 2005) citing to Griggs, 237 F.3d at 380.


� Ultimately, on remand and subsequent appeal, summary judgment was granted against the plaintiffs and the Fourth Circuit affirmed so the plaintiffs did not recover any monies in Phelps.  (See Phelps II, 2006 U.S. App. LEXIS 20480 (4th Cir. 2006).)


� In a subsequent Griggs opinion (Griggs II), the court developed the restoration theory more fully and held that complete restoration is not always necessary.
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